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Appeal No: V2n 17 -72ZRAll201O

:: ORDER-IN.APPEAL::

M/s Renaissance Corporation Ltd, Kutch (hereinafter referred to as

"Appettant") has fited betow mentioned Appeats against Re-credit Orders as per

detaits given below (hereinalter referred to os "impugned orders") passed by

the Assistant Commissioner, erstwhite Central Excise Division, Gandhidham

(hereinafter referred to as "refund sanctioning authority") :

st.
No.

AppeaI Nos. Refund

No.

& Date

Order Period Re-credit
ctaim amount
(in Rs. )

Re-credit
sanctioned
Amount
(in Rs. )

1 3 5 6

1 717 tRAJ /
2010

257t2008-09
dated 5.3.2009

Juty, 2008 40,04,151 / - Nit

7 718tRN/
2010

753/2008-09
dated 5.3.2009

August,
2008

25,56,229/ - Nit

3 719tRAJt
2010

254t7008-09
dated 5.3.2009

September,
2008

22,61 ,195t - Nit

4 720/RAJ/
2010

25sl2008-09
dated 5.3.2009

October,
2008

33,83,376l - Nit

5 721|RAJ I
2010

7s6t2008-09
dated 5.3.2009

November,
2008

38,31,440t- Nit

6 722tRAJ/
2010

257 t2008-09
dared 5.3.2009

December,
2008

14,48,735/ - Nit

1.1 Since issues involved in above mentioned appeals are common, I take up

a[[ appeals together for decision vide this common order.

2. The facts of the case, in brief, are that the Appettant was engaged in the

manufacture of excisabte goods fatting under Chapter No. 39 and 55 of the

Centrat Excise Tariff Act, 1985 and was hotding Central Excise Registration No.

AACCD0975AXM001 . The Appettant was avaiting benefit of exemption under

Notification No.39/2001-CE dated 31 .07.2001, as amended (hereinafter

referred to as 'said notification'). As per scheme of the said Notification,

exemption was granted by way of refund of Central Excise duty paid in cash

through PLA as per prescribed rates and refund was subject to condition that

the manufacturer has to first utitize alt Cenvat credit avaitable to them on the

last day of month under consideration for payment of duty on goods cteared

during such month and pay only the batance amount in cash. The notification

apptied onty to those units which were set up on or after 31 .7.2001 but not

later than 31.12.2005. Further, the said notification defined the expression 'set

up'to mean that the new unit commenced civil construction work in its factory

3

and any instattation of ptant and machinery on or after 31 .7.2001 but not later

.than:bt,12,2Q05 and that unit commenced commercial production on or before

Itil
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Appeal No: V2n 17 -7z2lRAJl2o1o

31.12.2005. The said notification was subsequentty amended vide Notification

No. 16l2008-CE dated 27.O3.2OOB and Notification No. 33/2008-CE dated

10.06.2008, which attered the method of catculation of refund by taking into

consideration the duty payabte on value addition undertaken in the

manufacturing process, by fixing percentage of refund ranging from 15% lo75%

depending upon the commodity. The Appetlant exercised the option of re-

credit for the Financiat Year 2008-09 in terms of para 2C(a) of the said

notification

2.1 The Appettant had filed Re'credit apptications for the period as

mentioned in cotumn No. 4 of Tabte above for re-credit of Centra[ Excise Duty,

Education Cess and Secondary and Higher Education Cess paid from PLA as

dei.iiled in Column No. 5 of Tabte above in terms of notification supra on

ctearance of finished goods manufactured by them.

2.2 On scrutiny of re-credit applications, it was observed by the refund

sanctioning authority that,

(i) Verification of the unit carried out by the Jt. Commissioner,

CentraI Excise, Rajkot and jurisdictional Asst. Commissioner

reveated that fina[ products Pet Straps and Stapte Fibers were

being manufactured exctusivety from the machines/ production

lines instatled after 31.12.2005 and hence, benefit of Notification

No. l9/2001-CE dated 31.7.2001 is not admissible on these two

products. Further, there was substantial increase in machine for

manufacture of Pet Ftakes and Pet Patlets after 31.12.2005 but no

separate records for goods manufactured from machines instatted

prior to 31.12.2005 and after 31.12.2005 were maintained and

hence, exact quantity manufactured from each machine cannot

be ascertained.

(ii) The Appetlant vide their letter dated 10.2.7009 informed the

jurisdictional Range Superintendent that for manufacture of Pet

Flakes, they have instatted 3 production lines before 31.12.2005

and seven new production tines after 31.12.2005 and that they

have not maintained separate records for the goods manufactured

from otd production lines and new production [ines instatted after

31.12.2005. They have instatted one production line for

manufacture of Pet Patlet before 31.12.2005 and one new

production line after 31.12.2005 and have not maintained

separate records for the goods manufactured from otd line and

4

I
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new line.

2.3 The refund sanctioning authority vide the impugned orders mentioned at

column No. 3 of Tabte above rejected the re-credit claims and ordered to pay /

reverse irregutarty avaited re-credit amount along with interest in terms of

Para 2C(e) of the said notification.

(ii) That Pet Ftakes is the basic finished excisabte goods, wherefrom,

further products, namety, Pet Fibre, Pet Pattets and Pet Strapping, are

being produced. Att the Machinery, for att the categories of products,

were atready insta[ted on or before 31 .12.2005 and production of att the

products commenced on or before 31 .12.2005.

(iii) A close scrutiny of the Re-credit Order, reveats that the

Adjudicating Authority, has taken a stand that Declaration, fited by the

Appettants, regarding addition of new products/ expansion of iapacity of

production after 31.12.2005, for the month of December, 2005, has been

found incorrect, incomptete and improper. But such an observation, can

not deny the Refund, available to the Appeltants, in respect of the

goods, cleared in the respective month, when the commerciat

production of the Unit, as a whole, commenced on or before 31.12.2005.

Nowhere, the said Notification, maintains that any new goods, produced

on or after 31.12.2005 or any goods, produced out of new Machinery,

instatled on or after 31 ,17.2005, woutd not be etigibte for concessions,

contained in the Notification No. 39/2001-C.E. (N.T.), dated 31 .7.2001

and therefore, Re-credit Order, denying the Re-credit, is bad in Law.

(iv) That commercial production of their commenced on or before

31.12.2005 and atl the products, produced out of the said Machinery,

atready instatted in their factory premises on or before 31'.12.2005 would

,ff.fuo{ 3tt 
the benefits of the said Notification, even though some of the

:"dowli.ii\:am 

products, were produced out of the said Machinery after

5

3. Being aggrieved, the Appettant has preferred the present appeals, inter-

alio, on the grounds that,

(i) It is a fact that their unit was estabtished on or before 31.12.2005

under Notification No. 39/2001-C.E., dated 31.7.2001 and commercial

production of the Unit, as a whote, had been commenced on or before

the cut off date of 31 .12.2005. That atL the necessary Machinery, Plant,

Equipment and other facitities, were atready instatled in their new Unit

for production of Pet Flakes, Pet Fiber, Pet Pattets, Pet Strapping,

ll
t 1.'i

I
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Appeal No: V2n17-722./RAJ/201 0

31 .12.2005. This clearty means that once the Machineries, have been

instatted in their factory premises on or before 31 .12.2005 and once the

commercial production of the unit, has begun, with production of basic

finished excisabte goods, on or before 31 .12.2005, the exemption,

contained in the said Notification, must appty to the downstream

products, produced even after 1.1.2006, out of the Machinery, instatled

in the Unit, on or before 31.12.2005.

(v) Their finished products produced on or after 1.1.2006, out of

Machinery, instatted in their Unit on or before 31.12.2005, as

downstream products, produced out of Pet Flakes, commercial

production of which, had atready commenced on or before 31.12.2005,

are futty etigibte for concessions, contained in the abovementioned

Notification. Throughout the period, there is no dispute, raised by the

Excise Authorities, that Pet Ftakes, were atready produced on or before

31.12.2005 and accordingty, downstream products, produced out of Pet

Ftakes, must be atlowed Refund, under the afore stated Notification,

notwithstanding that the impugned goods, are produced on or after

1.1.2006.

4. The then Commissioner (Appeats), Central Excise, Raj kot vide his Stay

Order dated 26.10.2009 directed the Appettant to make pre-deposit of entire

amount of re-credit amount invotved in atl appeats. Their appeats were

subsequentty dismissed for non comptiance of the provisions of Section 35F of

the " Central Excise Act, 1944 vide Order-in-Appeal No. 583 to
588/2009/Comm(A)/Raj dated 23.12.2009.

4.1 Being aggrieved, the Appettant fited appeals before the Hon'ble CESTAT,

Ahmedabad who vide its Order No. A/1928-1933|WZBlAHDl2010 dated

'14.12.2010 reduced the pre-deposit amount to Rs. 40 [ac. The Appettant

thereafter fited Speciat Civit Apptication No. 2165/2011 before the Hon'bte

Gujarat High Court which was decided vide Order dated 18.3.201 1 whereby the

Hon'bte Court had reduced the pre-deposit amount to Rs. 25 lac and directed

the Commissioner(Appeals) to decide the appeats on merits.

4.2 The Superintendent, CentraI Excise, Gandhidham vide letter F.No.

CEX/GIM/ AR/TECH/2010-1'1 dated 13.4.2011 reported that the Appettant has

debited Rs. 25 lac in their PLA being pre-deposit amount in compliance with

O"fqg.rld.ate! 18.3.201 1 of the Hon'bte Gujarat High Court.

irl
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5. The Appeals were restored but subsequentty transferred to catlbook

in view of pendency of appeats fited by the Department against the orders

of Hon'ble High Court of Gujarat in the case of VVF Ltd & others in similar

matters before the Hon'bte Supreme Court. The said appeals were

retrieved from caltbook in view of the judgement dated 22.4.2020 passed

by the Hon'bte Supreme Court and have been taken up for disposa(.

6. Hearing in the matter was scheduled in virtuat mode through video

conferencing on 22.9.2021,30.9.2021 and 8.10.2021 which was communicated

to the Appetlant by Speed Post at the address mentioned in Appeat

Memorandum as wetl as through emait. However, no consent was received from

the Appellant nor any request for adjournment was received. l, therefore, take

up the appeats for decision on merits on the basis of availabte records and

grounds raised in Appeal Memoranda.

7. I have carefutly gone through the facts of the case, impugned orders and

submissions made by the Appettant in appeal memoranda. The issue to be

decided in.the present appeats is whether the rejection of re-credit ctaims by

the refund sanctioning authority is correct [ega[ and proper or not.

8. On perusal of the records, I find that the Appel[ant was avaiting the

benefit of area based Exemption Notification No. 39/2001-CE dated 31 .7.7001 ,

as amended. As per scheme of the said Notification, exemption was granted by

way of refund of Central Excise duty paid in cash through PLA as per rates

prescribed vide Notification No. 16l2008-CE dated 27.03.7008 and l.iotification

No.33/2008-CE dated 10.06.2008 prevatent at the retevant time. The

Appettant had fited re-credit apptications for re-credit of Central Excise Duty,

Education Cess and S.H.E. Cess paid from PLA on clearance of finished goods

manufactured by them. The refund sanctioning authority rejected the re-credit

apptications on the grounds that final products Pet Straps and Stapte Fibers

were being manufactured exctusively from the machines/ production lines

installed after 31.12.2005 and hence, benefit of Notification No. 39/2001 -CE

dated 31.7.2001 is not admissible on these two products. Further, there was

substantial increase in machine for manufacture of Pet Ftakes and Pet Pattets

after 31.12.2005 but no separate records for goods mandfactured from

machines instatted prior to 31 .12.7005 and after 31 .12.2005 were maintained

and hence, exact quantity manufactured from each machine cannot be

ascertained.
,-....;

'i
it; I

t:s:
a./
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8.1 The Appettant has contended that their unit was estabtished before

31.12.2005 and commercial production had also been commenced before

31.12.2005. That a[[ the necessary Machinery, Plant, Equipment and other

facilities, were atready instatted in their new Unit for production of Pet Flakes,

Pet Fiber, Pet Paltets, Pet Strapping. That Pet Ftakes is the basic finished

excisabte goods, wherefrom, further products, namety, Pet Fiber, Pet Paltets

and Pet Strapping, were being manufactured. The Appetlant further contended

since Pet Ftakes was atready produced before 31.12.2005, downstream

products produced out of Pet Ftakes, must be attowed Refund under said

Notification notwithstanding that the said goods were produced after

31:12.2005. That said notification nowhere stiputated that any new goods

produced after 31 .12.2005 or any goods produced out of new Machinery

instatted after 31.'12.2005 would not be etigibte for concessions and therefore,

Re-credit Orders denying the Re-credit are bad in Law.

9. I find that the said notification apptied onty to those units which were

set up on or after 31 .7.200'l but not later than 31.12.2005. Further, the said

notification defined the expression 'set up' to mean that the new unit

commenced civil construction work in its factory and any instattation of ptant

and machinery on or after 31.7.2001 but not later than 31 .12.2005 and that

unit commenced commercial production on or before 3'l .12.2005.

10. I find that physical verification of unit of the Appettant was carried out

by" the Joint Commissioner, Central Excise, Rajkot and jurisdictional Asst,

Commissioner on 10.2.2009. The refund sanctioning authority has relied upon

the said verification in the impugned orders, which is reproduced as under:

"The Joint Commissioner of Central Excise, HQ, Rajkot along with the JAC

visited the factory premises of the assessee on 10.02.2009 wherein he has

noticed that:
(l) The unit is operating under Notification No. 39/2001-CE dated

31.07.2001 and it has increased production capacity substantially after

31.12.2005. Further, the unit is availing the exemption by way of re-

credit of the entire duty paid from PLA. It has been observed that

though the refund/re-credit has been restricted in percentage terms, on
the basis of value addition, vide Notification No. 16/2008-CE dated

27.03.2008 and Notification No. 33/2008-CE dated 10.06.2008, the
unit is still taking 100% re-credit i.e. whole ofthe duty paid from PLA
in the previous month. The unit has not applied for fixation of special
rate of value addition so far and availing 100% re-credit, which is
inadmissible.

Two of the final products viz. Pet Straps and Staple Fibers are being
manufactured exclusively from the machines/production line installed
afler 31.12.2005 and hence ref'und/ re-credit in terms of Notification
No. 39/2001-CE dated 31.07.2001 is not admissible on these two

(2)
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items.

(3) There is also substantial increase in n.rachinery for manufacture of Pet

Flakes and Pet Pallets, after 31.12.2005, but the unit is not

maintaining separate records for goods manufactured from old

machinery (installed before 3l .12.2005) and new machinery (installed

after 31.12.2005). Therefore, it appears that exact quantity

manufactured from each machinery can not be ascertained and thus

re-credit claims are liable for rejection on this count also."

10.1 As per above facts recorded in the impugned orders, it appears that the

Appettant had manufactured Two of their final products i.e. Pet Straps and

Stapte Fibers exctusively from the machines/ production line instatted after cut

off date ol 31.12.2005 and there was increase in machineries for manufacture

of Pet Flakes and Pet Paltets after 31.12.7005. These facts are not disputed by

the Appettant in the appeat memorandum. ln fact, the Appettant had reported

to the jurisdictional Range Superintendent vide letter dated 12.2.2009 about

instatlation of seven production tines for manufacture of Pet Ftakes and one

production [ine for manufacture of Pet Paltets after cut off date of 31.12.2005,

as recorded in the impugned orders. When goods are manufactured out of ptant

and machinery instatted after cut off date of 31.12.2005, then in such

situation, benefit of notification No. 39/2001-CE dated 31.7.2001 is not

availabte, as correctty hetd by the refund sanctioning authority. Apart from

this, the Appetlant had, admittedly, not maintained separate records of goods

manufactured from plant and machinery instatled prior to 31 ,12.2005 and after

31.12.2005. So, it was not possible to identify goods which are etigibte for

benefit of said notification. ln this regard, the Board has issued ctarification

vide Circular No. 110/11l2006/CX.3, dated '10-7-08. The relevant part of said

circular is as under :-

10.2 I rely on the Order passed by the Hon,bte CESTAT, Ahmedabad in the

case of Ratnmani Metals And Tubes Ltd reported as Z01Z (276) E.I.T. 230 (Tri. -

Ahmd. ), wherein it has been held that,

),

-Page No. I of 12

"Point No. I : Whether the benefit of exemption would be available to
goods/products that the units starts manufacturing after the cut off date

for the commencement of commercial production i.e. 3 1- 12-2005.

Comments : There would be two situations. First is that where a unit
introduces a new product by installing fresh plant, machinery or capital
goods after the cut off date in such a situation, exemption would not be
available to this new product. The said new product would be cleared on
payment of duty, as applicable, and separate records would be required to
be maintained to distinguish production of these products from the
products which are eligible for exemption.

li.-----
{*s;;rq
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"6. After carefully considering submissions made by both the sides, we

find that there is no dispute about the fact that the goods, in respect of which

refund stands denied by lower authorities, were manufactured with the

machinery installed after 31-12-05. The notification, in question, is
available in respect of manufacturing units, which has made the investments

and started their production before 3l-12-05. As such, it can be reasonably

concluded that the legislature intended to cover only those units in the

Kutch area, wherein the investment was complete by 31-12-05. The benefit

of the said notification is being exlended to the appellant in respect of the

goods manufactured with the plant and machinery installed prior to the said

date.

9. Even if we go by the legislative intent, the same becomes clear from the
various circulars and clarifications issued by the Govemment. The TRU
letter F. No. 356/02/01-TRU, dated 17-10-01 addressed to the Chief
Commissioner of Customs, Vadodara seeking clarifications raised by the
Chief Commissioner supports the Revenue's case. For better, appreciation,
we reproduce the clarification on issue No. '4' :-

Issue in brief View of Chief
Commissioner, Customs

& C. Ex., Vadodara

Boxrd's decision

4. Whether any

extra benefit of
exemption in terms

of the proviso to

the first para is to

be given for the

value of any

subsequent

investment

increasing the

capacity ofthe unit

The reference in the

Notification being
only to the original

value of investment

in plant and

machinery on the

date of
commencement of
commercial
production,

subsequent

investment should

be ignored.

"We agree. The

intention was to

keep the operation

ofthe scheme

simple. Giving
benefit of
subsequent

investments would

not only complicate

the scheme, the

quantum of benefit

available to a unit
would also keep

changing.".r. ii

-Page No. 10 of 12

7. The question which arises is as to whether subsequent expansion of the

unit by installing new machines after 31-12-05 would get covered by the

said notification or not. Admittedly the second tube mill was installed after

31-12-05. If viewed from another angle, it can be reasonably observed as if
the appellant have installed a second factory in the said area for manufacture

of the goods. If the machines, instead of being installed in the same factory,

would have been installed in a separate factory, the benefit of the

notification was admittedly not available to the appellant. As such, merely

because the second tube mill stand installed in the same factory, which was

earlier enjoying the exemption, would not result in grant of exemption to the
second tube mill.

8. Even if viewed from the conditions of the notifications, it is clearly
mentioned that the benefit of notification would be available in respect of
those units which have been fully complete prior to 31-12-05 and has started

their production prior to the said date. There is nothing in the said
notification as regards extension of the said date of 31-12-05 in respect of
the subsequent instalment of plant and machinery. As rightly contended by
leamed SDR, when the notifications are unambiguous and clearly lay down
the conditions, the scope ofthe same cannot be extended by referring to the
legislative intent. Such notifications are required to be interpreted in
accordance with the words ofthe notification.

ir
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10. Reference may be made to Circular No. 110/11/2006/CX.3, dated 10-

7-08. The relevant part of said circular clarifying the issue is as under :-

"Point No. I : Whether the benefit of exemption would be available to
goods/products that the units starts manufacturing after the cut off date

for the commencement of commercial production t.e.31-12-2005.

Comntents : There would be two situations. First is *u, *h".g 4 ,,nit

introduces a new product bv instal iine fresh plant, machinery or capital

soods after the cut off date in such a situation. exemption would not be

available to this new product. The said new product would be cleared on
pallment of dutv. as applicable. and separate records would be requted to

f rodd S

products which are elieible for exemption.

The other situation is the one where a unit starts producing some

products (after the cut off date) using the plant and machinery installed

upto the cut off date and without any addition to the plant and machinery.

For example, in case of plastic moulded products a unit may commence

the production of different products simply by changing the moulds and

dies. ln that case, the unit would be eligible for the benefit ofNotification
because the plant and machinery used for manufacture has remained the

same. In this connection, it is further clarified that for the purpose of
computing the original value of plant and machinery, the value of plant

and machinery installed on the date of commencement of commercial

production only shall be considered."

11. Admittedly the clarification issued by the said lctter reflects upe! llhe

lesislative intent that the benefit under the said notification is intended to be

restricted only to those units. which have started commercial production or

before 31-12-05 and the benefit cannot be extended to the products

manufactured by installine ftesh plant and machinery. To the similar effect

is another letter written by TRU on 25th April 2000 addressed to the

Secretary General, Federation of Industries of India, indicating that the

benefit of the notification would not be available to those new industrial
units, which commences commercial production after 31-12-05."

(Emphasis supptied)

11 . ln view of above, I uphotd the impugned orders and reject the appeats.

3Tftm-fi-dt am (S ff rrt qfi-q +-r ftq-dru sqt$ atrh t ftqr q-rf,r t I

The appeats fited by the Appettant are disposed off as above.

12.

12.

CA

To,
M/s Renaissance Corporation Ltd,
Survey No. 445,

Viltage : Bhimasar, Tatuka : Anjar,
District: Kutch.

SHK
Commissioner (Appeats)
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